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Chile

PRAT & CIA. Abogados

1 General

1.1 Please list and briefly describe the principal

legislation and regulatory bodies which apply to and/or
regulate aviation in your jurisdiction.

The two authorities that regulate aviation in Chile are the
General Directorate of Civil Aeronautics (DGAC) and the Civil
Aeronautical Board (JAC).

The DGAC is dependent on the Chief in Command of the
Chilean Air Force, its functions are established in the Chilean
Aeronautical Code and in Law No. 16,752, and it is mandated,
among other responsibilities, to supervise civil aviation activ-
ities, protect flight safety and dictate general application regu-
lation. The JAC is an administrative authority composed of a
Council and the General Secretariat. The main functions of
the JAC derive from its Organic Law (Decree in Force Law
No. 241) and Decree Law No. 2,564, and mainly consist of the
execution of the superior direction of civil and commercial avia-
tion in Chile, as well as the administration of the corresponding
policies.

The basic aeronautical law in Chile is the Chilean Aeronautical
Code, which regulates, among other matters, airports, aircraft
registration and airworthiness, aeronautical personnel, air
operations, commercial and civil aviation, aircraft- and
carriage-related contracts, liabilities, air search and rescue, acci-
dent investigations, aeronautical authority, infringements and
crimes. The Chilean Aeronautical Code is complemented by
Decree Law No. 2,564, which regulates commercial aviation,
establishing the basic principles of freedom of airfares and mini-
mising state intervention.

Additionally, Chile has ratified and is a party to several inter-
national Conventions, including, among others, the Chicago,
Tokyo, Warsaw and Montreal Conventions.

1.2 What are the steps which air carriers need to take

in order to obtain an operating licence?

According to Decree Law No. 2,564, air transport services,
whether international or cabotage, and any other type of
commercial air services can be performed by national or inter-
national carriers, as long as they comply with the technical and
insurance requirements established by Chilean law.

The JAC is responsible for the administration and proce-
dure to authorise or assign the use of traffic rights based on air
freedom rights. Traffic rights are owned by the state of Chile
and air carriers are authorised by the JAC to operate under a
licence or concession.
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Chile has developed an ‘open skies” policy and has signed
multiple air services agreements with other countries with a clear
focus on fostering free access and competition of air services.

National air carriers do not need to obtain assignments or
concessions to operate domestic routes, they only need to
comply with the technical and insurance requirements. In the
case of international operations, they have to comply with rele-
vant air services agreements and national air carriers shall obtain
national designation by the JAC.

The DGAC, through aeronautical regulation DAN 119, sets
out the requirements to obtain an air operator certificate (AOC)
for national carriers that will perform passenger and/or cargo,
regular and/or non-regular, national and/or international air
operations, and for foreign carriers that will perform domestic
operations in Chile (cabotage). On the other hand, DAN 129
regulates the requirements of foreign AOC recognition for oper-
ations of foreign air carriers to and from Chilean territory.

For regular operations of foreign air carriers that will contin-
uously and systematically perform international air transport
services to and from Chile, according to pre-established condi-
tions, such as itineraries and schedules, the foreign carrier shall
obtain the recognition of its AOC and operation specifications
through a detailed and complete procedure brought before the
DGAC, which includes, among other requirements:

m  to obtain from the JAC the required commercial air
services permit and approval of insurance regarding all
aircraft to be operated to and from Chile;

m  to submit copies of operator manuals, including opera-
tion, safety, security, maintenance, training, cargo, aircraft
certificates, licences, and legal and financial documenta-
tion; and

B toprepare supplements to the operations manual and main-
tenance manual, as well as an airport security programme
and contingency plan for the operations in Chile, among
other requirements.

DAN 129 establishes a maximum term of 180 days for the
aforesaid procedure, subject to the foreign carrier providing all
the required documentation or information, and if the said term
is exceeded the foreign carrier will have to submit a new request
and commence a new recognition procedure.

On the other hand, non-regular operations of a foreign carrier
will require a simpler and more expedited authorisation proce-
dure so long as the foreign air carrier will operate not more
than 18 non-regular operations in a calendar year. However,
if a foreign air carrier operates to and from Chile more than 18
non-regular operations in a calendar year, it will be required to
obtain the recognition of its AOC and operation specifications
according to the same procedure set out for regular operations
of foreign carriers.
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1.3 What are the principal pieces of legislation in your

jurisdiction which govern air safety, and who administers
air safety?

Safety is mainly regulated by the Chilean Aeronautical Code,

complemented by regulations issued by the DGAC based on the

International Civil Aviation Organization (ICAO) recommen-

dations and standards, consisting mainly of acronautical regula-

tions (DAN), rules (DAR) and procedures (DAP); the following

being the most relevant safety regulations:

m  DAN 19: operational safety management system, for acro-
nautical service suppliers;

[ ] DAN 13: aviation accident investigation;

m  DAN 17: safety, protection of civil aviation against acts of
unlawful interference; and

m  DAN 18: safe transport of dangerous goods by air.

Chile, as a member of the Chicago Convention, is respon-
sible for compliance with the norms and regulations contained
in the Convention, including its Annexes and the ICAO
recommendations.

1.4 s air safety regulated separately for commercial,

cargo and private carriers?

The Chilean Aeronautical Code distinguishes commercial and
non-commercial air operations. Non-commercial air operations
are nonprofit flight activities, such as instruction, recreation or
sport, and do not include any remunerated aerial work or trans-
portation services. Even though the Chilean Aeronautical Code
differentiates between commercial and non-commercial transport,
when it comes to safety regulations, commercial, non-commercial,
cargo and private carriers shall comply with mostly the same set of
safety regulations although certain differences apply depending on
the size, complexity and impact of their operations and activities.

The DGAC continuously reviews and updates safety regula-
tions for all types of air operations according to the develop-
ments and the ICAO recommendations. Some of the most rele-
vant safety aeronautical regulations (IDAN) and rules (DAR) are
issued by the DGAC.

1.5 Are air charters regulated separately for

commercial, cargo and private carriers?

The general conditions for charter (non-regular) commer-
cial passenger, cargo and/or mail international operations of a
foreign carrier to and from Chile are established in aeronautical
regulation DAN 129.

The charter authorisation process is a somewhat simple and
speedy procedure, so long as the foreign air carrier will operate
not more than 18 non-regular commercial operations to and
from Chile in a calendar year. The non-regular commercial
operation approval has to be requested to the DGAC at least 72
hours in advance of the proposed operation.

For obtaining the referred to non-regular flight authorisation,
the foreign carrier shall:

m  obtain from the JAC the approval of the operation and the
required insurance;

m  submit the overflight and landing electronic form to the
DGAC enclosing copies of certain documents (copies of
the AOC and the operation specifications of each aircraft
that will operate to/from Chile); and

m  comply with certain requirements related to documenta-
tion required on board aircraft, and aircraft and equipment
conditions check.
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However, if a foreign air carrier is to operate to and from
Chile more than 18 non-regular international commercial oper-
ations in a calendar year, it will be required to obtain the recog-
nition of its AOC and operation specifications according to
the same procedure set out for regular commercial operations
to and from Chile of foreign carriers as set out in aeronautical
regulation DAN 129.

1.6 Asregards international air carriers operating in
your jurisdiction, are there any particular limitations to
be aware of, in particular when compared with ‘domestic’

or local operators? By way of example only, restrictions
and taxes which apply to international but not domestic
carriers.

Chile has free and deregulated market access, which allows
national and international natural or legal persons to develop air
transport services to, from or within Chile.

The ‘open skies’ policy allows, in practice, both Chilean and
international air carriers to operate freely in the country if they
comply with the technical requirements demanded by the DGAC
and insurance requirements stipulated by the JAC. Therefore,
there are no particular limitations applicable to international air
carriers operating in Chile when compared to local operators.

In 2012, the JAC declared unilaterally opened cabotage in Chile
without the need to apply reciprocity conditions to foreign carriers
and agreed to provide access to foreign carriers which required
cabotage operations in equal conditions to national carriers.

1.7 Are airports state or privately owned?

According to the Chilean Aeronautic Code, civil aecrodromes

can be either public or private. Public acrodromes are open to
public air navigation activities, while private acrodromes are for
private use. Private aecrodromes are subject to supervision of
the DGAC.

Public acrodromes are owned by the state of Chile subject to
supervision of the DGAC and, in some cases, are administered
directly by the DGAC. In Chile, airports are public acrodromes
and most of them are operated by third-party concessionaires
under concession contracts.

1.8 Do the airports impose requirements on carriers

flying to and from the airports in your jurisdiction?

The requirements are imposed by the DGAC according to appli-
cable aviation regulations. Private airport operators may only
impose conditions with respect to matters such as leasing of
property (counters, offices, warehouse, etc.) or other airport
services permitted under the relevant airport concession
contract.

The DGAC will supervise all safety, security and aviation
regulatory matters at airports. The air traffic control services
and the aid to air navigation services cannot be granted under
concession and shall be exclusively operated by the DGAC.

1.9 What legislative and/or regulatory regime applies
to air accidents? For example, are there any particular

rules, regulations, systems and procedures in place
which need to be adhered to?

Air accidents are regulated in the Chilean Aeronautical Code
and aeronautical regulation DAR 13. According to the Chilean
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Aeronautical Code, any person who is aware of a plane acci-
dent or incident, ot the existence of remains of an aircraft, must
notify the nearest police authority. Once it has been notified,
the authority will take the appropriate measures for the protec-
tion and custody of the aircraft, and will inform the report to the
DGAC, which is responsible for the administration of air acci-
dent investigations.

According to the Chilean Aeronautical Code, the air carrier is
responsible for indemnifying surface damage, due to the mere
fact that it results from the action of an aircraft in flight, or when
it falls or detaches from it, unless the aircraft has been seized by
the authority, the damage is a direct consequence of an act of
war or armed conflict, the damage is caused by an act of sabo-
tage or by the illicit seizure of the aircraft.

1.10 Have there been any recent cases of note or other

notable developments in your jurisdiction involving air
operators and/or airports?

An API-PNR system was implemented in Chile and the data
transmission required by the regulatory standard is fully
operational.

All airlines that operate passengers’ flights to or from the
national territory must send the data of passengers on interna-
tional flights to the competent authority, to facilitate transit and
safeguard the security of the country. This information may be
transferred through the use of the API-PNR system.

Since every air operator that carries out international flights
must satisfy this obligation, and this is related to international
commitments whose non-fulfilment would seriously affect
the development of air transport in our country, the General
Secretariat of the JAC requests companies to join as soon as
possible to the API-PNR system. Otherwise, the sanctioning
procedures contemplated in Articles 184 and following of the
Chilean Aeronautical Code will be initiated, which may be consid-
ered until the definitive cancellation of the permits granted.

1.11 Are there any specifically environment-related
obligations or risks for aircraft owners, airlines,
financiers, or airports in your jurisdiction, and to what

extent is your jurisdiction a participant in (a) the EU
Emissions Trading System (EU ETS) or a national
equivalent, and (b) ICAOQ’s Carbon Offsetting and
Reduction Scheme for International Aviation (CORSIA)?

The state of Chile is a party to the United Nations Framework
Convention on Climate Change and its associated Protocols, thus
recognising that climate change is a problem of all humanity and
the importance of having tools to contribute to mitigate its effects.

Chile adopted measures in the air sector to implement
CORSIA. The DGAC was specifically granted with the tech-
nical authority in matters of CORSIA, requiring air operators
to provide information on their emissions and other require-
ments derived from ICAO standards. For this purpose, DGAC
issued DAN 16, which establishes the compensation and emis-
sion reduction scheme for international civil aviation.

2 Aircraft Trading, Finance and Leasing

2.1 Does registration of ownership in the aircraft

register constitute proof of ownership?

The registration of ownership in the Chilean National Aircraft
Registry renders the contract enforceable to third parties.
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According to Article 49 of the Chilean Aeronautical Code, to
register the ownership of an aircraft, a copy of the public deed or
the notarised and protocolised private instrument that proves its
acquisition (e.g., a notarised and protocolised bill of sale) shall be
registered in the Chilean Aircraft Registry. Without this regis-
tration, the ownership transfer shall not produce effects with
respect to third parties.

2.2 s there a register of aircraft mortgages and

charges? Broadly speaking, what are the rules around
the operation of this register?

The Chilean Aeronautical Code establishes a Mortgages and
Prohibitions Registry under the National Aircraft Registrar of
the DGAC.

The following contracts or acts shall be registered in the
Mortgages and Prohibitions Registry:
®  mortgages, and other liens and prohibitions over aircraft

and privileged credits over aircraft; and
[ attachments, retentions and protective measures over
aircraft.

Aircraft lease agreements may also be registered in the
Mortgages and Prohibitions Registry.

No registration can be made in the Mortgages and Prohibitions
Registryif the relevantaircraftis not registered in Chile. However,
an aircraft lease agreement of an aircraft registered abroad can be
registered in the Mortgages and Prohibitions Registry including
a reference to the relevant foreign registration.

Any mortgage or prohibition registered in the Mortgages and
Prohibitions Registry shall also be annotated in the relevant
aircraft ownership registration.

2.3 Are there any particular regulatory requirements

which a lessor or a financier needs to be aware of as
regards aircraft operation?

According to the Chilean Aeronautical Code, the owner of an
aircraft shall be joint and severally liable together with the oper-
ator of any damages that the aircraft may cause, except if the
act or contract by which the operation of the aircraft was trans-
ferred is registered with the National Aircraft Registrar — regis-
tration that will release the aircraft owner of civil liability.

The aircraft operator shall timely pay aircraft aeronautical
fees to the DGAC. However, as established in rule DAR 50, the
aircraft owner registered with the National Aircraft Registrar
will be joint and severally liable with the aircraft operator for
the payment of such aeronautical fees related to the aircraft
operations.

2.4 As a matter of local law, is there any concept of
title annexation, whereby ownership or security interests
in a single engine are at risk of automatic transfer or

other prejudice when installed ‘on-wing’ on an aircraft
owned by another party? If so, what are the conditions to
such title annexation and can owners and financiers of
engines take pre-emptive steps to mitigate the risks?

Aircraft engines are not registered in the Chilean National
Aircraft Registry and information on them is not included in
aircraft ownership registration.

There is no specific regulation on title annexation. The
Chilean Aeronautical Code establishes, however, that an aircraft
mortgage will comprise the entire aircraft, including the equip-
ment or parts permanently destined to its service, whether they
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are incorporated into it or are temporarily separated. The debtor
may not separate the parts of the aircraft included in the mortgage
unless it is temporary and for repair or improvement purposes.

2.5 What (if any) are the tax implications in your
jurisdiction for aircraft trading as regards a) value-
added tax (VAT) and/or goods and services tax (GST),

and b) documentary taxes such as stamp duty; and (to
the extent applicable) do exemptions exist as regards
non-domestic purchasers and sellers of aircraft and/or
particular aircraft types or operations?

As a general rule, import value-added tax (VAT) and customs
duties must be paid for imported goods before the goods are
released from the Chilean Customs’ control. However, Article 8
of Decree Law No. 2,564 of 1979, related to commercial avia-
tion, establishes certain tax benefits for aircraft importation
and leasing, consisting of a procedure for placing a guarantee
to cover the amount of the applicable VAT and the possibility
at expiration of the guarantee to use VAT credits for payment
of taxes and customs duties and with the option of requesting
reimbursement from the Treasury of the Republic.

Likewise, Chilean Customs’ regulations include special provi-
sions for temporary admission of aircraft that vary on the appli-
cation procedure and duration of the regime depending on the
type of aircraft and operations. Subject to meeting the required
conditions for temporary admission of aircraft, no VAT, customs
duties or guarantee will apply to the aircraft admission.

Stamp tax in Chile is applied only on acts or documents
involving a money credit operation.

2.6 Isyour jurisdiction a signatory to the main

international Conventions (Montreal, Geneva and Cape
Town)?

Chile has ratified several international Conventions, including,
among others, the Chicago, Tokyo, Warsaw, Geneva and
Montreal Conventions, but it is not a signatory state of the Cape
Town Convention.

2.7 How are the Conventions applied in your

jurisdiction?

A Convention enters into the national jurisdiction with full
force, and is equivalent to a local law, once it has been previ-
ously approved by the Chilean Congtress, and the instrument has
been deposited in the country appointed as depository by the
Convention. The Chilean Constitution states that the approval
of a Convention will require the corresponding quorum in
accordance with the provisions therein, and will be submitted
to the general legal procedure to pass laws, where the Congress
shall rule on the approval or rejection of the Convention. The
control of its compliance is handed over to the aeronautical
authority, the DGAC, and its normative force is subject to the
Courts of Justice.

2.8 Does your jurisdiction make use of any taxation
benefits which enhance aircraft trading and leasing
(either in-bound or out-bound leasing), for example

access to an extensive network of Double Tax Treaties
or similar, or favourable tax treatment on the disposal of
aircraft?

As a general rule, non-residents are affected by withholding tax
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in Chile on their Chilean source income. However, Dectree Law
No. 2,564 of 1979, related to commercial aviation, has a special
withholding tax exemption on income arising from payments
(i) made by a Chilean commercial airline company, (ii) to
non-residents, (iii) which are due to technical advisory services,
services rendered abroad, interests, or any other cause within the
regular business line of the payor.

The referred to special withholding tax exemption requires
the payor to keep a registry with the owner of the income,
amount of the payments, destination, nature and source. The
payor also has to store all the documents that support the rental
payments in an accessible and organised manner.

2.9 To what extent is there a risk from the perspective
of an owner or financier that a lessee of aircraft or
other aviation assets in your jurisdiction may acquire

an economic interest in the aircraft merely by payment
of rent and thereby potentially frustrate any rights to
possession or legal ownership or security?

Neither the status of lessee of the aircraft nor the payment of
rent grants an economic interest in the aircraft or ownership
rights over the same.

3 Litigation and Dispute Resolution

3.1 What rights of detention are available in relation to

aircraft and unpaid debts?

The DGAC may suspend air navigation services with respect
to an air carrier that fails to comply with the timely payment of
aeronautical fees, notwithstanding the judicial or extrajudicial
rights to collect the debt.

The DGAC, through aeronautical rule DAR 50, allows
commercial air carriers with regular operations in Chile to enter
into an agreement with the DGAC, which allows them to pay
airport and air navigation charges and fees on a monthly basis,
provided the air carrier submits a payment guarantee acceptable
to the DGAC.

3.2 Is there aregime of self-help available to a lessor
or a financier of an aircraft if it needs to reacquire

possession of the aircraft or enforce any of its rights
under the lease/finance agreement?

Self-help is generally prohibited by law in Chile. Therefore, the
affected party shall generally enforce its rights through court
procedures.

Chile is not a signatory country of the Cape Town Convention.

3.3 Which courts are appropriate for aviation disputes?
Does this depend on the value of the dispute? For

example, is there a distinction in your jurisdiction
regarding the courts in which civil and criminal cases are
brought?

The Chilean Aeronautical Code states the DGAC shall admin-
istratively investigate aircraft accidents and incidents that
occur in the national territory. Nevertheless, conflict resolu-
tions that occur in Chilean territory are subject to the jurisdic-
tion of the National Courts of Justice, including disputes that
involve national military aircraft regardless of the territory of
the incident.
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3.4 What service requirements apply for the service
of court proceedings, and do these differ for domestic
airlines/parties and non-domestic airlines/parties?

The service requirements relating to a court proceeding are
regulated in the Chilean Code of Civil Procedure. The general
regime is established in Article 49, which states that the parties
to a trial shall, as a first action, appoint a legal domicile within
the jurisdiction of the respective court, which will generally be
the domicile of the lawyer. For this purpose, the law does not
differ between domestic and non-domestic airlines and parties
in court proceedings.

Notwithstanding the foregoing, for those services that need
to be performed outside the country, Article 76 of the referred to
Code establishes that they must be made by means of an interna-
tional letter rogatory through which the Chilean court requests
the corresponding foreign court to execute the processing of the
requested service.

In addition, it should be noted that the requirements and
proceedings may vary depending on the specific procedure; for
example, an electronic notification system could be applied.

3.5 What types of remedy are available from the courts

or arbitral tribunals in your jurisdiction, both on i) an
interim basis, and ii) a final basis?

The main remedies available on an interim basis are established
in Article 290 of the Chilean Code of Civil Procedure which are
intended to prevent further damages.

If certain conditions required by the law are met, the court
may order one or more of the available remedies: the seizure or
retention of goods; the designation of controllers; and/or the
prohibition on executing acts or contracts on specific assets,
notwithstanding other measures that may be established by law.

With respect to remedies provided under local law on a
final basis, the court may issue orders, declarations, and award
compensatory direct damages.

3.6 Are there any rights of appeal to the courts from

the decision of a court or arbitral tribunal and, if so, in
what circumstances do these rights arise?

The Chilean legal system, in general, provides for the right to
appeal a court decision. In civil proceedings the affected party
may appeal as long as there is a grievance, which is generated
by the difference between what is requested and awarded by
the court. The rights of appeal from an arbitral award may be
limited by the parties of an agreement, except for certain specific
legal judicial recourse that cannot be waived by the parties.

3.7 What rights exist generally in law in relation to
unforeseen events which might enable a party to an
agreement to suspend or even terminate contractual

obligations (in particular payment) to its contract
counterparties due to force majeure or frustration or any
similar doctrine or concept?

The general rule contained in the Chilean Civil Code establishes
that a party is not in breach of its obligation under a contract if
prevented by an event of forve majenre or an Act of God. An event
of force majenre or an Act of God is defined in Article 45 of the
Chilean Civil Code as an unforeseeable event that is not possible
to resist, such as a shipwreck, an earthquake, arrest of enemies,
acts of authority by a public officer, etc.
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The Chilean Aeronautical Code states that air carriers, due
to safety reasons or events of force majenre, such as meteorolog-
ical phenomena, armed conflicts, civil disturbances or threats
against aircraft, may suspend, delay, and cancel flights or modify
its conditions. In these cases, any party of the air transport
contract may terminate the contract, bearing each party its own
losses. The carrier must inform, however, each passenger of the
rights that assist him or her in the event of cancellation, flight
delay or denied boarding.

The Chilean Aeronautical Code also establishes that in the
event of a delay or cancellation of a flight, the affected passenger
shall have, among other rights, the right to the reimbursement
of the total amount paid for the ticket or the portion not used, as
the case may be, if the passenger decides not to persist with the
contract, regardless of whether the cause of the delay or cancel-
lation is due to the carrier.

4 Commercial and Regulatory

4.1 How does your jurisdiction approach and regulate

joint ventures between airline competitors?

There is no specific competition regulation on code-sharing or
air carrier joint ventures; however, the competition authorities
have recently reviewed the competitive effect of this type of busi-
ness arrangement. Joint business agreements (JBAs) entered into
by and between Latam Airlines Group and American Airlines
and Latam Airlines Group and Iberia and British Airways (IAG)
were reviewed and approved by the TDLC subject to certain
conditions but eventually brought to the Chilean Supreme Court,
which finally prohibited JBAs with respect to air transport of
passengers based on the fact that the risks involved were consid-
ered higher than the benefits generated by the JBAs.

4.2 How do the competition authorities in your

jurisdiction determine the ‘relevant market’ for the
purposes of mergers and acquisitions?

The competition authorities have reviewed the ‘relevant market’
for the purpose of competition assessment in the aviation sector
in certain recent cases considering different elements, such as
the differences between air cargo transport and passenger air
transport in terms of entry barriers, and the consideration of the
air transport network effect in the relevant market.

4.3 Does your jurisdiction have a notification system

whereby parties to an agreement can obtain regulatory
clearance/anti-trust immunity from regulatory agencies?

The National Competition Prosecutor’s Office (FNE) has set
thresholds above which an operation of concentration must be
notified, according to Decree Law No. 211 (Competition Law).

The thresholds are a two-pronged test based on sales (not on
market share): that merging economic agents have aggregate
sales of UF 2.5 million (approx. US$ 91.8 million) or higher,
in Chile, on one hand; and individual turnover of UF 450,000
(approx. US$ 16.5 million) or higher, in Chile, of at least two of
the merging economic agents, on the other.

If one of the two elements of the test is not met, then it will
not be mandatory to notify the proposed operation of concen-
tration, but the parties could voluntarily file for a merger review.

If the FNE approves the notified operation, according to
Article 32 of the Competition Law, the parties will have no
responsibility in this matter (unless, on the basis of new infor-
mation, they are deemed to be anti-competitive).
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4.4 How does your jurisdiction approach mergers,

acquisition mergers and full-function joint ventures?

Article 47 of the Competition Law defines operations of
concentration as any fact, act, or agreement, or combination of
them, which leads to two or more economic agents, which are
not members of the same business group and are independent,
ceasing to maintain their independence in any form, by any
of the following operations: a) merging, whatever the form of
corporate organisation of the merging entities or of the entity
resulting from the merger; b) acquiring, one or more of them,
directly or indirectly, rights that allow them, individually or
jointly, to decisively influence the management of the other; c)
associating under any form to create an independent economic
agent, different from them, which performs its functions on a
permanent basis; and d) acquiring, one or more of them, control
over the assets of another to any title.

4.5 Please provide details of the procedure, including

time frames for clearance and any costs of notifications.

Once the FNE has been notified of an operation of concentra-
tion, the FNE will analyse the notification and resolve it within
10 days if it is complete or will give 10 days to correct its errors.

A 30-day investigation period will then begin, which, by a
decision of the FNE, can be extended for an additional 90 days.

The FNE may eventually approve the operation requiring
(or not) the fulfilment of conditions or mitigation measures
or reject the operation if it is found to be able to substantially
reduce competition.

4.6 Are there any sector-specific rules which govern
the aviation sector in relation to financial support for

air operators and airports, including (without limitation)
state aid?

There are no state aid rules for the aviation sector and the
Chilean Constitution is very restrictive when it comes to state
intervention in the economy. Whenever state intervention is
required, a special law shall regulate its activity and intervention.

4.7 Are state subsidies available in respect of
particular routes? What criteria apply to obtaining these
subsidies?

There are no state aid rules for the aviation sector, except for
very specific and limited tax/customs duties benefits. The
Chilean Constitution is very restrictive when it comes to state
intervention in the economy. Whenever state intervention is
required, a special law shall regulate its activity and intervention.

4.8 What are the main regulatory instruments
governing the acquisition, retention and use of

passenger data, and what rights do passengers have
in respect of their data which is held by airlines and
airports?

There is no specific regulation on airline and passenger data
protection; however, general regulation on the protection of
private life under Law No. 19,628 states that every person has
the right to demand the modification of their personal data in
case that when proven, their personal data is either erroneous,
inaccurate, misleading or incomplete. Notwithstanding legal
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exceptions contained therein, any person may also demand their
personal data to be eliminated, if their storage lacks a legal basis
or when such data has expired. Additionally, the right of indi-
viduals to be informed, and to modify, cancel or block their
personal data cannot be limited by any act or Convention.

4.9 In the event of a data loss by a carrier, what

obligations are there on the airline which has lost the
data and are there any applicable sanctions?

There is no specific regulation on passenger data loss; however,
general regulation on the protection of private life under
Law No. 19,628 states that private natural or legal persons or
the public entity responsible for the personal data bank must
indemnify the damages caused by the improper treatment of
data, notwithstanding the right to delete, modify or block the
data when it is either required by the owner or, where appro-
priate, ordered by the Court of Justice. Additionally, general
regulations on consumer protection under Law No. 19,496
state that consumers have the right to an adequate and timely
compensation for all material and moral damages in the event
of non-compliance with any of the obligations contracted by the
supplier. The legal action to obtain compensation shall be exer-
cised before the competent Chilean justice courts.

4.10 What are the mechanisms available for the

protection of intellectual property (e.g. trademarks) and
other assets and data of a proprietary nature?

Intellectual property is regulated in Chile under general Law
No. 17,336, which establishes the framework for protection of
intellectual and industrial property, trademarks, and patents.
Only the copyright owner or those who are expressly authorised
by him or her have the right to use the property. Hence, anyone
who publicly uses the private domain without having obtained
the express authorisation of the copyright owner will incur the
corresponding civil and criminal liability, such as fines and in
some cases prison.

The rights granted by Law No. 17,336 to copyright owners,
and related rights, do not affect the protection that is recog-
nised by Industrial Property Law No. 19,039, which regulates
the existence, scope and exercise of industrial property rights
such as trademarks, patents for inventions, utility models, indus-
trial drawings and designs, layout designs or topographies of
integrated circuits, geographical indications and denomina-
tion of origin, among others established by law. The owner of
the industrial property right will be entitled to civil remedies,
notwithstanding the criminal actions that may proceed.

4.11 Is there any legislation governing the denial of

boarding rights and/or cancelled flights?

The rules regulating denied boarding and cancellation are found
in the Chilean Aecronautical Code and in the case of denied
boarding due to overselling is also expressly permitted in the
Consumer Protection Law No. 19,496.

According to the Chilean Aeronautical Code if it is necessary
to refuse boarding owing to overselling, and there are no volun-
teets, ot their number is insufficient, and it is necessaty to refuse
boarding to one or more passengers the following rights shall arise:
m  The passenger may opt between: embarking on the next

flight that the carrier has available, or on an alternate
transportation, if he or she decides to persist with the
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air transport contract; or being reimbursed for the total
amount paid for the ticket, if he or she reneges the trans-
portation contract whose execution would not yet have
begun.

m  The carrier must further offer the affected passenger the
economic compensation in the cases and terms set forth in
the Chilean Aeronautical Code.

m  If the passenger decides to persist with the transportation
contract, the carrier may be obliged to provide welfare
benefits such as communications, food, refreshments and
lodging when applicable.

In the event of a delay or cancellation of a flight, the affected
passenger shall have the right to:

m  board the following flight the carrier may have available,
or in an alternate transportation, if the passenger decides
to persist with the air transportation contract, whether the
flight has not yet begun or it has been initiated and is at a
stop or connection;

m  welfare benefits, provided that the cause of the delay or
cancellation is imputable to the carrier;

m  be indemnified if the delay or the cancellation is due to
causes imputable to the carrier, if the delay was greater
than three hours at the time of cancellation, except if the
passenger is informed and another flight is offered, which
would allow him or her to arrive at his or her destination
with no more than three hours of delay in relation to the
expected time; and

®  demand the reimbursement of the total amount paid for
the ticket or the portion not used, as the case may be, if
the passenger decides not to persist with the contract and
the maximum delay terms indicated above have expired,
regardless of whether the cause of the delay or cancellation
is due to the carrier.

4.12 What powers do the relevant authorities have in

relation to the late arrival and departure of flights?

In case of a delay in the departure of a flight, the affected

passenger will have the right to:

m  board the following flight the carrier may have available,
or in an alternate transportation, if the passenger decides
to persist with the air transportation contract, whether the
flight has not yet begun, or it has been initiated and is at a
stop or connection;

m  welfare benefits (e.g., communication, food, refreshments,
accommodation, transportation and other benefits neces-
sary to continue the flight), provided that the cause of the
delay or cancellation is imputable to the carrier and the
delay exceeds three hours;

m  be indemnified if the delay or the cancellation is due to
causes imputable to the carrier, if the delay was greater than
the legal buffer (three or four hours of delay depending on
the aircraft size) or at the time of cancellation, except if the
passenger is informed and another flight is offered, which
would allow him or her to depart to his or her destination
within the referred to legal buffer; and

®  demand the reimbursement of the total amount paid for
the ticket or the portion not used, as the case may be, if the
passenger decides not to persist with the contract and the
legal buffer expired, regardless of whether the cause of the
delay or cancellation is due to the carrier.

Affected passengers may demand enforcement of the above-
mentioned rights directly before the Courts of Justice and/or
submit a claim to the authority responsible for the protection of
consumer rights (the National Consumer Service or SERNAC).
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4.13 Are the airport authorities governed by particular

legislation? If so, what obligations, broadly speaking, are
imposed on the airport authorities?

According to the Chilean Aeronautic Code, civil aerodromes can
be public or private. Public aerodromes are open to the public
air navigation activities, while private acrodromes are for private
use. Private aerodromes are subject to supervision of the DGAC.

Public aerodromes are owned by the state of Chile subject
to supervision of the DGAC and, in some cases, are adminis-
tered directly by the DGAC. However, most of the airports in
Chile are operated by third-party concessionaires under conces-
sion contracts.

The DGAC, according to Law No. 16,752, can enter into
airport concession contracts under certain conditions set out
in the referred to law and in aeronautical rule DAR 50, while
most of the air services and non-air services of airports adminis-
tered by the DGAC can be included as part of an airport conces-
sion or lease contract, considering certain concession payments.
However, the air traffic control services and the aid to air navi-
gation services cannot be granted under concession and shall be
exclusively operated by the DGAC.

In addition, the Ministry of Public Works, under its Organic
Law Decree in Force Law No. 850, may assign to a private
concessionaite the administration and operation of the state-
owned airports by means of a public concession process and in
coordination with the DGAC, which will have the supervision
of all safety, security and aviation regulatory matters. The legal
framework for public works concessions is established in the
public works concession law contained in Decree in Force Law
No. 164, its amendments and regulation.

4.14 To what extent does general consumer protection

legislation apply to the relationship between the airport
operator and the passenger?

Passenger claims associated with an airport operator’s or an
airport concessionaires’ services are generally governed by the
Consumer Protection Law No. 19,496.

4.15 What global distribution suppliers (GDSs) operate
in your jurisdiction?

Some of the most relevant GDSs operate in Chile, such as (but
not limited to) Amadeus, Sabre, and Travelport.

4.16 Are there any ownership requirements pertaining to
GDSs operating in your jurisdiction?

There are no specific laws or rules relating to ownership require-
ments pertaining to GDSs’ operations.

4.17 Is vertical integration permitted between

air operators and airports (and, if so, under what
conditions)?

There are no specific provisions in Chilean law in relation to
vertical integration between air operators and airports. However,
the Court for the Defence of Free Competition (TDLC) in
connection with public airport concessions restricted vertical
integration between commercial airlines and airport conces-
sionaires, except for ‘small aircraft commercial airlines’ if they
are not relevant users of the airport or of its infrastructure.
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According to the DGAC, ‘small aircraft commercial airlines’
are those whose aircraft have a maximum take-off weight of less
than 5,700 kg and a capacity of less than 19 passengers.

4.18 Are there any nationality requirements for entities
applying for an Air Operator’s Certificate in your

jurisdiction or operators of aircraft generally into and out
of your jurisdiction?

There are no nationality requirements in Chile for application
for an Air Operator’s Certification under acronautical regulation
DAN 119. Nevertheless, the DGAC, through aeronautical regu-
lation DAN 129, regulates the requirements for international
operations of foreign air carriers to and from Chilean territory
and the recognition of a foreign Air Operator’s Certification.

5 In Future

5.1 Inyour opinion, which pending legislative or
regulatory changes (if any), or potential developments

affecting the aviation industry more generally in your
jurisdiction, are likely to feature or be worthy of attention
in the next two years or so?

A Bill currently in the National Congtress, the Pro-Consumer
Agenda, Bulletin No. 12409-03, which is at the final stage and
near to being enacted as a law, establishes important measures to
encourage the protection of consumers’ rights.
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The Pro-Consumer Bill includes amendments to the

Aeronautical Code, such as:

m  the duty of the operator to inform passengers of their
rights in accordance with the conditions established by
the JAC, after consultation with the National Consumer
Service (SERNAC);

m  higher compensation for denied boarding due to
overselling;

m  welfare benefits being further regulated, including the
affected passenget’s right to receive meals and refresh-
ments equivalent to at least UF 0.5 (approx. US$ 19) when
such time is equal or more than two hours (and thereafter
the same obligation applies every three hours of delay);

m  theestablishment of the obligation for operators to actively
(not only upon request) refund taxes, charges or aeronau-
tical rights, in case of no-shows or if the flight does not
take place for any reason, including specific conditions and
timing for reimbursement; and

m  the establishment of the passenger’s right to modify or
request the refund of the amount paid for a ticket, if he/
she proves, through a medical certificate, that he/she is
unable to travel. The same right will have certain close
family members of the affected passenger included in the
same booking.
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PRAT & CIA. Abogados is a law firm based in Santiago, Chile, forefront
leaders in the aviation law services, with a team that stands out for offering
effective and innovative solutions to our clients.

In the aeronautical sector, we advise and represent passenger and cargo
air carriers, aircraft lessors, suppliers and financial institutions. We
have relevant experience in international transactions and contracts on
aircrafts, engines and components, maintenance contracts, concessions
and airport infrastructure, services and supplies, systems and software
agreements, advice on regulatory matters, insurance, customs, certifica-
tion processes, obtaining permits and registrations with the aeronautical
authorities, and day-to-day legal advice.

Likewise, we offer preventive legal support in regulatory, compliance, adver-
tising, consumer rights and personal data protection matters as well as in
the event of claims or lawsuits and in administrative procedures before the
competent authorities.

Our partner Francisco Prat has been recognised by Who's Who Legal in
2019, 2020, 2021 and 2022, in the three areas of the Transport-Aviation
sector: regulatory; finance; and contentious.

In the tourism, hospitality, and travel sectors, we have extensive expe-
rience advising clients on the acquisition, sale and restructuring of hotel
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operations, long-term hotel leases, and public tenders. Additionally, we
advise hotel clients, travel agencies and tour operators on the different
legal needs of their day-to-day operations. We also provide advice to
national and international clients on other matters and projects, particu-
larly on corporate and commercial law, foreign investment, M&A, finance,
real estate and administrative law and regulation.
At PRAT & CIA. Abogados, we have an important network of law firms and
professionals in Chile and abroad, with different specialties. Our network
allows us to offer our clients a comprehensive legal service with regional
coverage.
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